
Reforming the Mental Health Act 
 

This is an attempt to summarise the government White Paper issued in response to the to the 
review of the Mental Health Act (MHA) announced in October 2017. The White Paper is a 
consultation document enabling interested organisations and individuals to have their say 
before the new act is passed. 
The aim of the changes is to make sure that: 

• People are detained under the act for shorter periods and only when absolutely 
necessary. 

• The care and treatment they get is designed to make them well, 
• patients have more choice about their treatment, 
• everyone is treated equally and fairly and difficulties experienced by people from 

BAME backgrounds are reduced, 
• autistic people and people with learning disabilities are treated better. 

 
The guiding principles of the legislative reforms, setting out their plans to modernise and 
improve the MHA, are : 

• choice and autonomy-making sure people's views and choices are respected. 
• Least restriction-making sure the Act's powers are used 

in the least restrictive way. 
• Therapeutic benefit-making sure patients are supported to get better so they can be 

discharged from the Act as soon as possible. 
• Viewing the person as an individual-making sure patients are viewed and treated as 

rounded individuals 
 
Strengthening the patient's right to choose and refuse treatment 
Patients will have more influence over their care and treatment and can challenge decisions if 
their wishes are not followed, provided they have mental capacity. (The Mental Capacity Act 
is also under review). 
A major step forward (in my opinion) will be the introduction of 
Advance Choice Documents where the patient can set out the care and treatment they would 
prefer if they later become too unwell to make the choice. Each patient must now have a care 
plan and a discharge plan taking into account cultural factors and the recommendations of 
Care and Treatment Reviews for autistic or learning disability patients. 
Patients will be able to apply for an independent second opinion sooner; bringing the time 
down from 3 months to 2 weeks. The patient will also have the ability to appeal to their 
tribunal if they feel their wishes were inappropriately overruled. 
 
Nominated Person 
Patients can nominate someone as a Nominated Person, In the past it has been the next-of kin 
but it is now recognised that this may not always be appropriate. If the patient is too unwell, 
one will be nominated for him. The nominated person will have the powers of the nearest 
relative but also the right to: 

• be consulted on the care and treatment of the patient. 
• be consulted on transfers between hospitals and renewals and extensions of the 

detention order. 
• appeal clinical treatment decisions on behalf of the patient. 
• object to the use of a Community Treatment Order (CTO) on behalf of the patient, 
• apply for discharge to the Mental Health Tribunal on behalf of the patient. 

 



Patients with learning disabilities and autistic people. 
The new proposals will limit the ability to detain these people under the Act. While some 
autistic and people with learning disabilities may also have mental health issues, the reforms 
propose to make it clear that autism or a learning disability alone are not to be considered as a 
mental disorder. 
 
Section 1 and Section 2 criteria proposals. 
are to be clarified so that patients are only detained when absolutely necessary. 

• Therapeutic benefit- more consideration must be given as to how the care and 
treatment under the Act will aid recovery and allow the patient to get better. 

• Least restriction- ensuring detention is used only when there is no alternative and 
where not detaining the person would lead to substantial risk of harm to themselves or 
others. 

The reasons for detention must be documented and shared with the patient and the Mental 
Health Tribunal during appeals. 
 
Caring for patients in the Criminal Justice System. (CJS). 
Patients who are, or become, severely mentally ill while in custody should have access to the 
right care at the right time while still fulfilling the duty to protect the public. However: 

• the new criteria for detention will not apply to these patients. 
• The nominated person will have limited powers 
• tribunal powers and automatic referrals to the tribunal will be different for these 
patients 

• changes to the detention criteria for people with autism and/or learning disabilities 
will not apply. 

Court powers. 
It is proposed that Magistrates Courts are given the power to divert a person in mental health 
crisis away from the CJS and into hospital for treatment. This would bring them into line with 
the Crown Court. 
 
Secure Transfers 
The aim is to improve the system to ensure that those individuals who meet the criteria for 
detention under the Act are not being held in prisons or Immigration and Removal Centres 
inappropriately.  They should be swiftly transferred to a mental health treatment setting. The 
plan is to transfer the person within a new 28 day time limit. 
There will also be a new statutory role for managing the process of transferral to hospital to 
help overcome barriers and put the patient's needs first. This would be done by an 
independent mental health professional but would still be subject to formal approval by the 
Secretary of State for Justice. This may be an Independent Mental Health Advocate (IMHA) 
Where no beds are available, courts often use prison as a “place of safety”.  The act aims to 
end this and make sure that alternative locations are available. 
 
Restricted patients  are mentally disordered offenders who are detained under Part III of the 
Act in hospital for treatment and who are subject to special controls by the Secretary of for 
Justice. The overall aim of the restricted patient system is to protect the public from harm 
from offenders who have generally committed serious and very violent offences, while at the 
same time recognising the patients’ rights to treatment for their illnesses. For restricted 
patients detained in hospital, the responsible clinician must seek the consent of the Justice 
Secretary to allow the patient leave, to transfer the patient to another hospital or to discharge 
the patient. The review addresses inefficiencies in the system resulting in in delays. 



 
Conditionally discharged patients. 
Some restricted patients who no longer meet the statutory requirements for detention in 
hospital must be discharged. This can be an absolute discharge 
with no conditions, or if deemed appropriate by the tribunal or the Justice secretary, a 
conditional discharge. This allows the patient to go out into the community but they must 
follow certain conditions and may be recalled to hospital if necessary to protect the public. 
Conditionally discharged patients are usually supervised by a psychiatrist  and a social 
supervisor who balances care of the patient with public protection. The role of the social 
supervisor is under review. 
 
Release of transferred prisoners by the Parole Board. 
For transferred prisoners who are eligible for parole, which includes those serving life 
imprisonment or another indeterminate sentence, and some determinate sentence and recalled 
cases, currently the relevant Tribunal and then the Parole Board are separately required to 
consider decisions on discharge and release respectively. We recognise that the average 
length of time between the Tribunal hearing and the Parole Board decision is too long. To 
address this, the Tribunal will be given the power to release restricted patients into the 
community, under supervision, with restrictions and possibly subject to annual review by the 
tribunal. 
Victims of unrestricted patients. 
The level of information provided to the victims of offenders will be improved. 
 
Most of the information above, and especially relating to prisoners, is still under review so 
some of it may not be reflected in the new Mental Health Act when it becomes law. 


